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Respondent .

Bef or e: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O 801, et
seq., the "Act," charging the Silver State M ning Corporation
(Silver State) with four violations of regulatory standards. (FOOTNOTE 1)
The general issues before nme are whether Silver State violated
the cited regul atory standards and, where all eged, whether those
vi ol ati ons were of such a nature as could significantly and
substantially contribute to the cause and effect of a m ne safety
or health hazard, i.e., whether the violations were "significant
and substantial." If violations are found, it will also be
necessary to determ ne the appropriate civil penalty to be
assessed in accordance with section 110(i) of the Act.
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Backgr ound

During relevant tinmes, Silver State operated the subject
gold mine and mill in Cripple Creek, Colorado. In the mlling
process, gold is |leached fromgold ore using a sodi um cyani de
solution. After a period of usage, the pipes and vats in the
system becone clogged with a m neral build-up known as scal e.
Silver State decided to use a hydrochloric acid (HCl) wash to
remove the scale even though it had never used this procedure
bef ore.

The HCl could not safely be added directly to the |eaching
system since the resulting chem cal reaction would produce highly
toxi ¢ cyani de gas (hydrogen cyanide or HCN) if conbined with
sodi um cyani de. To avoid this dangerous situation, as nuch of the
cyani de | eaching solution as possible was first removed fromthe
tanks. lnasnuch as drain valves were |ocated 10 i nches fromthe
bottom of the tanks, however, not all of the cyanide solution
could be renoved. Accordingly, approximately 700 gallons of the
cyani de solution remained in each of the 2 smaller tanks and
approximately 2,300 gallons remained in each of the 3 |arger
t anks.

During the evening of December 2, 1983, 5,000 gallons of
sodi um hypochl orite (hypochlorite) was added to neutralize the
cyanide in the remaining solution and in the scale. |If sodium
cyanide is not neutralized, the highly toxic cyanide gas is
produced as soon as the cyanide is mxed with HC. After the
hypochl orite had been punped through the system the remaining
solution was discharged into an outsi de waste hol di ng pond.

Ei ght hundred gallons of a 30 percent solution of HO, in
fourteen 40 and 50 gallon barrels was to be placed in the system
on Decenber 3, 1983, by a nunber of enployees, including Bil
Ri chter, George Swank, Loren Rice, J.W Brum ey and Doug Hol |l ey.
Swank, Rice and Richter wore safety glasses (not goggles) and
Wl son respirators with RA25 cartridges during the acid wash
process. The Wl son RA25 cartridges protected against 10 parts
per million (ppm chlorine and 50 ppm hydrogen chloride. Three
full-face respirators were also avail able at the work site. One
was apparently worn at |east part of the time by Tom Stone, a
control room operator, another by Burt Bielz, the Supervisor in
charge of the acid pouring operation and present for a disputed
period of time, and the third was available on the control room
wal | but, for reasons never nmade cl ear, was never used.
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During a safety nmeeting the previous nonth, the operation of the
Wl son half-face respirators was explained to the enpl oyees and
they were told that replacenent cartridges would be avail abl e
during the acid wash operation. There is a dispute as to whether
t he RA25 repl acement cartridges actually did arrive, but the
enpl oyees apparently believed that the only repl acenent
cartridges avail able were WIlson RA15's affording i nadequate
protection fromthe anticipated gases. The respirators were al so
tested for proper seal and no one involved in the process had
facial hair that would affect the seal. As a half-face
respirator, the Wlson did not cover or protect the eyes.

The acid was introduced into the system by manual | y dunpi ng
the barrels through a grate on top of one of the tanks into the
liquid 5 feet below. The tank was approximately one-half full of
t he sodi um cyani de- hypochlorite solution. The acid barrels were
first placed on top of the tank with an electric lift. Swank and
Rice then tipped the barrels over allowing the acid to splash
through the grate and into the tank. \Wat happened next is in
di sput e.

Swank and Rice maintain that within seconds of dumping the
first barrel of acid they were envel oped with fumes and that
within 10 seconds the funes penetrated their respirators. They
experienced burning in their eyes and throats, and had difficulty
breat hing. The acid purportedly ate holes in Swank's coat and
peel ed the paint off the walls and punps where it splashed. Rice
says that he was al so nauseous by the time the third barrel was
dunped. At the sane tinme, Swank was coughi ng and gaggi ng and had
a runny nose and chest pain. The inside of the building becanme
envel oped in a yell ow sh-brown cloud and, after dunping 8 of the
14 barrels they reportedly could no | onger tolerate the funes.
Rice was disoriented and had difficulty noving. Later he was
overconme, fell to the floor and had to be helped fromthe
bui l ding by a co-worker, Doug Holley. Swank and Richter |ater
struggl ed out of the building to the parking | ot where they began
vom ting. Swank and Rice both suffered a skin irritation that
| ooked |i ke a sunburn.

The dunping of the 8 barrels of acid took about 30 m nutes.
All of the nmen inside the building were exposed to the funes and
sonme apparently had simlar synptons. After the dunping began
the buil ding was evacuated. After the acid was dunped into the
system the solution was routed through the pipes and vats of the
| eachi ng system for approximately 6 hours. During this period,
the men woul d stay outside as |ong as possible, then hold their
br eat h,
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return to check on the system and then return outside. The

yel | ow- brown cl oud continued to linger in the building. Bielz
left the mll after the acid dunmpi ng and was not present for the
acid wash which took place between Decenber 3 and Decenber 6
Even Bielz, who was wearing a full-face, self-contained
respirator, acknow edged that he detected fumes through his
respirator that snelled like "chlorox" and that he saw HCl ni st
during the acid dunping operation. (FOOTNOTE 2)

When Swank awoke the norning after the acid dunping, he
coul d not open his eyes. After his wi fe hel ped hi mwash them he
was eventually able to open them but still could not read the
nunmbers on a digital clock next to his bed. Hi s doctor prescribed
ointment for his eyes and cream for the burns on his face. Swank
al so experienced chest pain, coughing and breathing problens.
Swank' s di aghosis, was severe conjunctivitis (an inflammtion of
the mucous lining under the eyelid and on the eyeball itself) and
dermatitis (an inflammtion of the skin) caused by chem ca
exposure. Swank continued to experience shortness of breath and
bl urred vi sion.

Ri ce worked intermttently between Decenber third and the
eighth. Some 4 hours after the incident, Rice' s nose began to
bl eed and bl ed for alnpst 11 days. Rice experienced continued
coughing for a nunmber of days. By the eighth of Decenber, Rice
had devel oped difficulty in breathing and was coughi ng up
greeni sh/ bl acki sh sputum Hi s eyes were badly burned and sone
skin on his arns was peeling. On Decenber eighth, Rice visited
hi s doctor.

Hydrogen chloride is a gas. When mixed in an aqueous (water)
solution it becones hydrochloric acid. Harnful exposure to the
acid can result fromsplashing of mst or fromthe gas contacting
a noi st surface, such as a nasal menbrane. Hydrogen chloride may
be slightly yellow in color, and has a sharp, pungent, irritating
odor. At a
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concentration of one part per million (ppn) it can be detected by
snmell and its smell becones disagreeable at 5 to 10 ppm It
begins to cause throat irritation at 35 ppm and work becones
barely tol erable between 50 and 100 ppm The threshold limt
value (TLV) is 5 ppm

Chemical respirators may be used for disagreeable, but
relatively harm ess, concentrations of this gas, however,
cartridge respirators are not reconmrended where toxic quantities
may be encountered. Contact with the eyes rapidly causes severe
irritation of the eyes and eyelids, and if not quickly renoved,
can cause permanent and total sight [oss. Inhalation of excessive
concentrations causes severe irritation of the upper respiratory
tract resulting in coughing, burning of the throat, and a choki ng
sensation. |If inhaled deeply, edema of the lungs (the potentially
fatal outpouring of body fluid into the lungs) may occur

The NI OSH OSHA Cccupational Health Guidelines for Chenica
Hazards sets forth the m ninmumrespiratory protection required
above 5 ppm of hydrogen chloride. Between 5 ppm and 50 ppm a
chemical cartridge is allowed; over 50 ppm but |ess than 100 ppm
the sanme type of respirator is allowed but with a full-face
pi ece; over 100 ppm or in unknown concentrations, a
sel f-contai ned breathing apparatus with full-face piece is
required.

The properties of chlorine are also set out in the
NI OSH OSHA Occupati onal Heal th CGuidelines for Chem cal Hazards
and are noted as foll ows:

Chl ori ne gas may cause severe irritation of the eyes
and respiratory tract with tearing, runny nose,
sneezi ng, coughi ng, choking and chest pains. Severe
breathing difficulties may occur which may be del ayed
at the onset. Pneunpnia nmay result. Severe exposure may
be fatal

The TLV for chlorine is 1 ppm Concentrations of 1 to 3 ppm
result in slight irritation, but work is possible wthout
i nterruption. Concentrations of 3 to 6 parts per mllion of
chl orine cause burning of the eyes, nose, throat, |lachrymation,
sneezi ng, coughi ng, bl eeding nose or blood-tinged sputum For
concentrations of chlorine above 1 ppm but |ess than 25 ppm the
NI OSH mi ni mum respiratory protection requires a chem ca
cartridge respirator with a full-face piece or air-supplied
respirator. For concentrations over 26 ppm N OSH requires a
sel f-cont ai ned breat hi ng appar at us.
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The Al |l eged Viol ations

Citation No. 2099742, as anended, alleges a "significant and
substantial” violation of the regulatory standard at 30 CF. R O
55.5 (presently 30 C.F.R 0O 56.5005) and charges as foll ows:

Bet ween Decenmber 3, 1983 and Decenber 6, 1983, while
perform ng an i nherently hazardous nmi ntenance
operation, mners were exposed to airborne contam nants
exceedi ng permi ssible | evels and were not provided
appropriate respiratory protective equi pment. Severa
enpl oyees were exposed to gas concentrations that had a
reasonabl e potential to cause death.

The cited standard reads as foll ows:

Control of enployee exposure to harnful airborne
contanmi nants shall be, insofar as feasible, by
prevention of contam nation, renoval by exhaust
ventilation, or by dilution with uncontam nated air
However, where accepted engi neering control neasures
have not been devel oped or when necessary by the nature
of work involved (for exanple, while establishing
controls or occasional entry into hazardous atnospheres
to perform nmai ntenance or investigation), enployees may
wor k for reasonable periods of time in concentrations
of airborne contamni nants exceedi ng permnissible |evels
if they are protected by appropriate respiratory
protective equi pment. Whenever respiratory protective
equi pnrent is used, a programfor selection

mai nt enance, training, fitting, supervision, cleaning,
and use shall neet the follow ng mnimumrequirenents:

(a) Mne Safety and Health Admi nistration approved
respirators which are applicable and suitable for the
purpose i ntended shall be furnished, and enpl oyees
shall use the protective equi pment in accordance with
training and instruction.

(b) A respirator program consistent with the

requi rements of ANSI Zz88.2A1969, published by the
Ameri can National Standards Institute and entitled
"Anerican National Standards Practices for Respiratory
Protection ANSI Z88 2A1969," approved August 11, 1969,
which is hereby incorporated by reference and nade a
part hereof. This publication
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may be obtained fromthe American National Standards Institute,
Inc., 1430 Broadway, New York, New York 10018, or may be exam ned
in any Metal and Nonnetal M ne Safety and Health District or
Subdi strict O fice of the Mne Safety and Heal th Adm nistration

It is not disputed that MSHA's respirator selection and
approval procedure referred to in the above regulation is found
in 30 CF.R Part 11. Under section 11.2Al entitled "Selection
fit, use and mai ntenance of approved respirators,"” respirator
selection is to be nmade in accordance with ANSI Standard Z88. 2.
ANS| Standard Z88.2 (1969) does not, however, set forth the
specific types of respirators to be used for specific
concentrations of air contam nants. Rather, in Part 6, it sets
forth only the criteria for the selection of a respirator

The Secretary argues that the Wlson respirators with RA25
cartridges sel ected by Respondent were not appropriate and were
in violation of the cited standard under two theories: (1) since
the respirators were overcone and penetrated by gas funes, they
were not appropriate, and (2) the selection criteria under ANSI
Standard Z88.2 was violated. In support of the first theory, the
Secretary observes that two of the nen directly involved in the
acid dunping, i.e., Rice and Swank, testified that their WI son
respirators becane ineffectual al nost i mediately after the acid
dunpi ng began. They experienced coughi ng, runny noses, gaggi ng,
burning throats, burning eyes, and difficulty breathingAsynptons
consi stent with exposure to hydrochloric acid mst, hydrogen
chloride gas, and chlorine gas. The Secretary argues that if the
respiratory protecti on had been appropriate, then Swank and Rice
woul d have been able to work for at least 35 minutes in a
concentration of 500 ppmchlorine, and for 50 nmnutes in a
concentration of 500 ppmof HC (Table 11, Ex. PA5), without
experiencing disconfort. The Secretary further argues that since
Rice was overcone within mnutes and |ater had to be hel ped from
the building, and that since both nmen once outside began
vomiting, the respirator protection was denonstrably inadequate.

Respondent argues, on the other hand, that Mssrs. Swank and
Rice are not credible and, presumably, that they therefore really
did not suffer the severe disconfort and injuries they allege or
that they failed to properly fit their respirators, thereby
causing their own disconfort and injuries. |I find, however,
adequate corroboration in the nedical evidence and undi sputed
physi cal mani festations of injury, to conclude that Swank at
| east suffered severe
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conjunctivities and dermatitis and nost likely suffered chem ca
pneumonitis from short-term exposure to a hydrochloric acid m st
(Exs. PA8 and R-6). In addition, the medical evidence clearly
supports a finding that Rice at |east sufferred chenica
pneunonitis and chemical conjunctivities from exposure to
hydrochloric acid mist. (Ex. RA12). It is also undisputed that
acute chem cal pneunpnitis, when severe, can be disabling or
fatal (Ex. RA12) and that exposure of the eyes to hydrochloric
acid can cause permanent and total sight |oss.

Under the circunstances it may reasonably be inferred that
at least two mners were exposed to airborne contam nants
exceedi ng pernissible | evels and were not provided appropriate
respiratory protective equipnent. It is also clear therefore,
that the violation was serious and "significant and substantial."
Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984).

In reaching these conclusions | have not disregarded
Respondent's all egations that the enployees failed to properly
fit the respirators provided and that it had a full-face,
sel f-contained, air-supplied respirator available. There is no
affirmati ve evi dence, however, that the respirators were not
properly fit. The enpl oyees had previously been instructed in the
proper use of the respirators and it is unlikely that all of the
af fected enpl oyees would have had ill-fitting respirators. In
addition, the chemical over-exposure is corroborated by the
medi cal evidence of dermatitis and conjunctivitis. Mreover, the
one remai ning full-face, self-contained, air-supplied respirator
was insufficient for the nunber of enployees involved in the acid
dunpi ng operation. Finally, since the credible evidence is that
the respirators actually worn by Swank and Rice were penetrated
al nost i mediately, it is imuaterial whether or not replacenent
RA25 cartridges were avail able. The Respondent's all egations
herein are accordingly rejected.

| further find that the violation was the result of operator
negligence in failing to provide appropriate respirators in
sufficient quantity for contam nants reasonably expected fromthe
aci d wash operation. Bielz was adm ttedly concerned that
hydrochl oric acid mst, cyanide, and chlorine gas could be
generated by the acid dunping process and he knew that exposure
to such gasses without adequate protection could | ead to serious
and even fatal injuries.
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| further find that the violation is established under the
Secretary's alternative theory, i.e., that the selection criteria
set forth in ANSI Standard Z88.2 was violated. The Secretary
argues in this regard that the selection criteria was viol ated
based on what Silver State knew and expected before the acid
dunpi ng and al so based on what actually occurred. There were
three air contam nants that could have or did develop fromthe
acid wash, i.e., HCO gas and HCl acid m st generated by pouring
the acid, cyanide gas if the renmining | eaching solution had not
been sufficiently neutralized when the HCl was added, and
chlorine gas if the remaining | eaching solution had too nuch
neutralizing agent when the HCl was added.

Under Part 2 of ANSI Standard Z88.2, the phrase "imredi ately
dangerous to life and health" is defined as follows:

I ncluded are conditions that pose an i medi ate threat
to life or health and conditions that pose an inmediate
threat of severe exposure to contam nants such as

radi oactive materials which are likely to have adverse
del ayed effects on health.

In addition, each of the three gases cited (HCN, HC, and
chlorine) is classified as a gas or vapor contaminant in Table 1
Under the headi ng "Conbi nati ons of Gas, Vapor, and Particul ate
Cont am nants" and Note 2 of Table 1 the hazards are described as
foll ows:

Conbi nati ons of contam nants may occur sinultaneously
in the atnosphere. Contam nants may be entirely

di fferent substances (dusts and gases from bl asting) or
the particulate and vapor forns of the same substance.
Synergistic effects (joint action of two or nore agents
that result in an effect which is greater than the sum
of their individual effects) may occur. Such effects
may require extraordinary protective measures.

NOTE 2: CONDI TI ONS | MVEDI ATELY DANGEROUS TO LI FE OR
HEALTH (see Section 2, Definitions) may result from
nost of the above hazards with the probabl e exception
of nuisance or low toxicity dusts. Such conditions
constitute atnobspheres that would rapidly lead to death
or to injury that would eventually inpair health. For
exanple, a ten-mnute exposure to 120 parts per mllion
(ppm of phosgene may be fatal, and exposure to very

hi gh
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concentrations of radioactive material such as plutonium 239
could present a danger to health from del ayed effects of

radi ati on damage to body tissues.

From Note 2 of Table 1, it is clear that HCN, HC and
chlorine are considered to be i medi ately dangerous to |ife and
health since they are not nuisance or low toxicity dusts. The
tabl e al so describes the synergistic effect of the conbi ned
agents and the necessity for extraordinary protective nmeasures
under those conditions. The credible evidence in this case is
that the gases may i ndeed have had a synergistic effect thereby
requiring extraordinary protective measures. |In any event,
because the gases herein individually posed an i nmedi at e danger
to life or health, and because the synergistic effect was even
nor e dangerous, the use of half-face chem cal cartridge
respirators was in violation of the standard. See Parts 6.3.2.1
and 6.3.2.2.

Accordi ngly, considering the gases that were anticipated by
Silver State before the acid dunping, ANSI Standard Z88.2
required air supplied respirators. Alternatively, considering by
reasonabl e inference the gases that did in fact devel op, the
standard al so required air supplied respirators. These findings
are further corroborated by the health professionals, who
testified for the government, who found that the Wl son
respirators with RA25 cartridges were inappropriate.
Significantly, this testinony was not rebutted by Respondent's
experts, Drs. Repsher and Kornberg.

The cited standard may al so be interpreted to require
respiratory protection consistent with safe industry practice. In
this regard, chemical cartridge respirators as opposed to a
sel f-contai ned breathing apparatus are not recommended for
protection where toxic quantities of hydrochloric acid or
hydrogen chloride may be encountered (see Ex. PA6 9%%7 5.3.3(e)).
Simlarly, where unknown concentrations of chlorine may be
encountered a sel f-contained breathing apparatus with a full-face
piece is required. (See Ex. PA4 p. 5).

In this case, Silver State knew or had reason to believe of
the potential exposure to its enployees from unknown quantities
of cyanide, chlorine, hydrochloric acid and hydrogen chl oride
resulting fromthe acid dunping process yet did not provide a
sufficient nunber of self-contained breathing devices with
full-face coverage to protect these enpl oyees. Accordingly, for
this additional reason, |I find the "significant and substantial"”
violation to be proven as charged.
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Citation No. 2099741 alleges "significant and substantial"
viol ation of the standard at 30 C.F.R 0O 55.5A2 and reads as
foll ows:

On Decenber 3, 1983, m ners began performi ng an

i nherently hazardous nmai ntenance operation that did
result in the the liberation of toxic gases. This
operation continued until Decenber 6, 1983. During this
time gas, mst or funmes surveys were not conducted as
frequently as necessary to determni ne gas
concentrations. Several enployees working in the mne
were exposed to this noxious gas resulting in injuries
whi ch had a reasonable potential to cause death.

The cited standard then in effect provided that "dust,
gas, mst, and fumes survey shall be conducted as
frequently as necessary to determ ne the adequacy of
control measures."

Burt Bielz, Silver State's processing and | aboratory
supervisor during relevant tinmes and the supervisor in charge of
the acid wash process at issue herein acknow edged his concern
about the potential for enployee exposure to cyanide,
hydrochl oric acid mist and chlorine during the acid dunping and
wash process. Bielz also acknow edged that he had testing devices
avail abl e during this process only to detect the presence of
cyani de. Moreover, the avail able cyani de detection tubes were
rendered ineffective because of the m xture of gases present.
Under the circunstances, fume surveys could not be nmade for any
of the three anticipated gases. Accordingly, the violation herein
is proven as charged.

I find that the violation was al so serious and "significant
and substantial." Had Silver State provided adequate fume surveys
during the acid dunping process, it may reasonably be inferred
that the injuries suffered by its enployees could have been
reduced or avoi ded by speedy evacuation. Conversely, it is
reasonably likely that the failure to provide these tests led to
the serious injuries herein. Inasnmuch as Bielz was al so concerned
with potential exposure to hydrogen cyani de, hydrogen chl ori de,
and chlorine gas during the acid dunping process, yet failed to
provi de funme any surveys for the latter tw gases, it is clear
that the violation was the result of operator negligence.

Citation No. 2099579 alleges a violation of the standard at
30 CF.R [0O50.10 and charges as fol |l ows:
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Evi dence indicates that MSHA was not inmediately contacted when
an accident occurred at this mne from Decenber 3, 1983 through
Decenmber 6, 1983. On those dates an unpl anned i nundati on of gas
occurred at the mne. This inundation of noxi ous gas caused
illness and injuries which had a reasonable potential to cause
deat h.

The cited standard requires in essence that if an acci dent
(as defined in 30 C.F.R 0O 50.2) occurs, the m ne operator shal
i medi ately contact MSHA. Under 30 C.F.R. 0 50.2 the term
"accident" includes "an injury to an individual at a m ne which
has a reasonable potential to cause death” and "an unpl anned
i nundation of a mine by a liquid or gas.”

Even accepting Respondent's nedical evidence fromDrs
Repsher and Kornberg that neither Rice nor Swank suffered an
injury which had a reasonabl e potential to cause death, there is
sufficient evidence to find that there was an unpl anned
i nundation of a mine by hydrogen chloride and/or hydrochloric
acid mst. There is persuasive credible evidence that the
interior of Respondent's mill contained a dense yell ow brown
cloud followi ng the commencenent of the acid dunpi ng process and
even Respondent's own w tness acknow edged the presence of a
vi si bl e hydrochloric acid m st during the acid dunpi ng process.
In addition, the nedically docunented injuries and disconfort
suffered by Swank and Rice are clearly consistent with a serious
exposure to at | east hydrogen chloride or hydrochloric acid mst.
Wthin this framework of evidence, | amsatisified that the
Secretary has met his burden of proving that a reportable
acci dent occurred.

The evidence further shows that the "unplanned i nundation"
occurred on Decenber 3, 1983, and that MSHA did not |earn of the
accident until January 5, 1984, by way of an anonynous phone
call. Accident reports purportedly prepared by the operator on
Decenmber 29, 1983, had not been received by MSHA as of the date
of the anonynous phone call and there is no evidence as to when
the accident reports were actually received. In any event, it is
clear that the reporting on January 5, 1984, of an accident that
occurred on Decenber 3, 1983, was not an i mmedi ate contact within
the neaning of the cited standard. The violation is accordingly
proven as charged. | also find that the violation was the result
of operator negligence. Even assum ng, arguendo, that its
enpl oyees del ayed a full day in inform ng managenent of the
injuries sustained during the acid dunping process, there is no
valid reason why managenment coul d not have contacted MSHA
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i medi ately thereafter. There is sinply no excuse for its failure
to file a report or contact MSHA for alnpst a nonth after the

i nundati on.

Citation No. 2099580 alleges a violation of the standard at
30 CF.R [0O50.12 and charges as fol |l ows:

Evi dence indi cates that an accident involving an

unpl anned i nundati on of gas occurred from Decenber 3,
1983 t hrough Decenber 6, 1983. The accident site was
altered by the mine operator shortly after the accident
wi t hout perm ssion from MSHA.

The cited standard then in effect reads as foll ows:

Unl ess granted perm ssion by an MSHA district nanager
or subdistrict manager, no operator may alter an
accident site or an accident related area unti
conpletion of all investigations pertaining to the

acci dent except to the extent necessary to rescue or
recover an individual, prevent or elimnate an inmm nent
danger, or prevent destruction of mning equi pnent.

The Secretary argues in his posthearing brief that once the
acid had been renmoved and the funmes di sbursed fromthe acid wash
process Respondent should not have altered the site by resuning
production. The Secretary fails to show however, how the accident
site was indeed "altered" followi ng the renoval and di sbursal of
the funes. It is apparent noreover, as Respondent observes in its
brief, that the Secretary is confusing the standard here at issue
with the requirenents for the i mmedi ate reporting of an accident.
The thrust of this standard is the "alteration" of an accident
scene, a matter that has sinply not been proven by the Secretary.
Accordingly, Citation No. 2099580 is dism ssed and vacat ed.

In deternmining the appropriate civil penalties to be
assessed in this case | have al so considered the evidence that
the operator was not |large had a relatively nodest history of
violations. It also appears that the violative conditions were
abated in conpliance with the Secretary's directions. Under the
circunstances, | find the following civil penalties to be
appropriate: Citation No. 2099742A$5, 000, Citation No.
2099741A%$1, 000 and Citation No. 2099579-$ 100.
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ORDER

Citation No. 2099580 is vacated. The Silver State M ning
Corporation is directed to pay civil penalties of $6,100 within
30 days of the date of this decision

Gary Melick

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Three days of hearings were held in this case before Judge

John Carlson in Denver, Col orado, comrenci ng August 21, 1985. On
Cct ober 21, 1986, the case was referred to the undersigned
following the untinely death of Judge Carlson. The parties
requested that a decision be rendered on the existing record
wi t hout further hearings and filed suppl emental briefs.

~FOOTNOTE_TWO

2 To the extent that Bielz's testinmny conflicts with that
of Swank and Rice, | find it to be less credible. Bielz has a
conpelling interest in the outcone of this case as he is the
subj ect of related proceedi ngs under section 110(c) of the Act.
Mor eover, the testinony of Rice and Swank provides significant
cross-corroboration which is further supported in inportant
respects by the nedical evidence. Finally, | find that Bielz had
falsely represented to MSHA | nspector James Atwood during his
i nvestigation of this incident that all of the enpl oyees had been
i ssued and were wearing full-face respirators during the acid
wash process.



